
. 

To strengthen 

and promote 

cities as centers 

of opportunftv, 

leadershIp, and 

governance. 

National League 

of Cities 

1301 Pennsylvania Ave , N W 

Washington, D.C. 20004-1763 

202-626-3000 

Fax 202-626-3043 

Internet. wwwnlc org 

1wJOfficers 

President 
Clarence E Anthony 

Mayor, South Bay, Florida 

Testimony of 
Clarence E. Anthony 

Mayor, South Bay, Florida 
President 

National League of Cities 

On behalf of 

First V,ce President 1 
Bob Knight 

Mayor, Wichita, Kansas 

Second Kce Presfdent The National League of Cities 
Denms W. Archer 

Mayor, Detmt Mlchlgan 

Immediate Past President 
Brian J. O’Ne~ll 

Councdman, Phlladelphla, 
Pennsylvania Before the 

Executive Drector 
Donald J Borut 

,+dL-~“e orc,c H ouse Committee on Government Reform **‘b 4 

Yewrled Paper 

On 
“The Federalism Act of 1999” 

(H.R. 2245). 

Past Presesidenb: Glenda E. Hood, Mayor Orlando FlorIda l Shape James. Mayor Newark New Jew l Gregory tashutka. Mayor Calumbos. Ohlo * Cathy Reynolds. Citv Council President. Owe: Colorado l Directors: Amie Adamsen. 
Councilman ias Vegas Nevada + Kenneth A. Aldenon. Executive Director IIII~OIS Municipal league * L H. Alexander, Ccmm~ss~oner Red Spnngs. North Carolina. John 8. Andrew Executive O~rcctor New Hampshire Munnpal Association 

-Larry A. Bakken, Council Member. Golden Valley. Mmnesota l Jamer T, Benham, Counc~lmar Baton Rouge Lmmana l George 0. Blackwood. Jr.. Mayor Pro Tern Kansas Cl& MISSOII~I *George A. Brown. Jr.. Counc~lmember. Lexington 

iayette Kentucb l Maxine Childreee Brown, Counc~iwoman Rochester New York. John P. Buena, Councilman Pontiac Mlchlgan l Michael Cathey. Plderman. Senatabla U~ss~sslppl l Frank Clinton. Mayor. Pans. l111n01s l Hal Daub, 
Mayor Omaha, Nebraska l Sue Donaldson. City Co& Pwden! Seattle. Washmgton * Francis H. Ouehay, Mayor CambrIdge Massachusetts - Bon Gallegos. Councilman Longmont Colorado -John A Gamer. Jr. Executive D~recior 

Pennsylvania League of C~tjes and Mun~c~pal~hes * Neil G. Giutiana. wayor Tempe. Arizona. Thomas J Grady. Executive Director Nevada League of C~tles and Mun~ctpal~t~es *Becky L Haskin. Council Member, Fofl Wonh. Texas’ P~~sv Jo 
Hilliard, Mayor, East Pamt Georgia l Michael Keck. Vice Mayor L~hle Rock Arkansas-Jack Lynch, Chlef Exec&$e Elite Montana . Harriet Miller, h4ayor Santa Barbara Callfomla l James F Miller, Execuiive O~rector League of fv~nnesoia 

Cities * Linda A. Morton, Mayor, iakewood. Coiorado l William A Moyer, Executive O~rector Oklahoma Mumopal Leaye *Jim Naugle. Mayor hn Lauderdale FlorIda l Lou Ogden, Mayor Tualat~n. Oregon l Jenny Ompeze. Cauncllmember 

Long Beach. Californra *Willie J. Pitt, Council MPmber !&lion North Carolina - Mary C. Pass 
Y 

ayor 00 Tern Dallas Texan * Rebecca J. Ravine, Cwnc~i President Foit Wayne lndlana . Johnny Robinson. Counctimember College Park 

Geoqa l Michael Sittig, hecutjve Director Florida League of C~tles l Lean Smifh. Mwor Oxtor Aiabama . Dame1 M Speer. Mayor Pu1asi.1 Tennessee l Connie Spryncrynelyk. EXCU~IVP O~rpctor NorI11 Dakota League of C~ttes l Evelyn 

Wright Turner, Cawlor Columbus Geoqa * Jerrilyn S. Well, Council Pres~lent ivanwn Wvarrmg 



Good morning Mr. Chairman and members of the Committee, my 

name is Clarence E. Anthony and I am the Mayor of South Bay Florida and 

President of the National League of Cities (NLC). I am pleased to be here 

this morning to testify before you with my colleagues on what we believe is 

groundbreaking federal legislation, “The Federalism Act of 1999” (H.R. 

2245). This bill embraces and preserves the cherished principle of 

federalism and promotes a new federal -state-local partnership with respect 

to the implementation of certain federal programs. I thank the Committee 

for having this hearing today. I would also like to thank Congressmen 

McIntosh, Moran, Portman, Castle, Condit and Davis and Congresswoman 

McCarthy for working with the members of the Big 7 state and local 

government organizations to craft a bill that illustrates the cooperative and 

bipartisan dynamic that should exist between our levels of government. We 

look forward to working with the members of this Committee to achieve the 

true partnership envisioned in this bill. 

The National League of Cities is the oldest and largest organization 

representing the nation’s cities and towns and their elected officials. NLC’s 

member cities range in size from the very large, like New York City - 

population 7.3 million to the very small like my city of South Bay, Florida - 

population 3,558. Whatever their size, allcities are facing significant 



federal preemption threats to historic and traditional local fiscal, land use 

and zoning authority. Whatever their size, alJ cities will benefit from 

legislation such as H.R. 2245. We are grateful to you for recognizing that the 

issue of federal preemption of state and local laws is an important one, not 

just to us, but to all Americans. 

What brings us all here today? It is nothing less than the pervasive 

and imminent threat of preemption by the federal government. It is the 

National League of Cities highest priority to put a meaningful check on this 

preemption of state and local authority. Allow me to cite to you a few of the 

invasive actions the federal government has taken in the just last few 

months. 

First and foremost, the legislation signed into law last October which 

impedes states’ and local governments’ ability to tax sales and services over 

the internet in the same manner as all other sales and services are taxed - 

despite the fact that no such limitations would apply to the federal 

government. There has also been a bill moving quickly through the House 

of Representatives called the “Religious Liberty Protection Act of 1999” 

which is a massive preemption of state and local zoning and land use laws. 

This bill, if enacted into law, would chill a city’s ability to apply neutral 

zoning laws that impact an entire community equally, to religious based land 



uses like churches, synagogues and mosques. Local zoning and land use 

laws also face severe preemption in the area of takings law, with the re- 

introduction of takings legislation in the Senate which would allow 

developers to pursue takings claims in federal court without first exhausting 

state judicial procedures. Current law preempts municipal authority over the 

siting of group homes, and preempts a municipality from applying zoning, 

environmental, health and safety statutes to railroads. This preemption list 

goes on and on. All of this legislation was either developed or enacted with 

minimal to no consideration of the consequences to state and local 

governments. It is for this reason, that I and my colleagues are here this 

morning - to ensure that state and local governments are not left holding the 

bag as a result of uninformed federal action. There can be no dispute that 

the most significant impacts of these preemptions will be felt at home in our 

nation’s cities and towns through the erosion of local tax bases and through 

the inability to enforce local ordinances enacted for the benefit of all who 

live in a community. 

But the news is not entirely bad for cities because there have been 

some signs that the tide of federal preemption may be changing. First, the 

U.S. Supreme Court issued three decisions last week that affirm states rights 

and curb the power of Congress to enforce certain federal laws. The Court 



recognized that our Constitutional framers envisioned freedom being 

enhanced by the creation of two governments - federal and state. As Justice 

Kennedy so eloquently stated in the recent decision in Alden v. Maine, 

“Congress has vast power but not all power. When Congress legislates in 

matters affecting the States, it may not treat these sovereign entities as mere 

prefectures or corporations. Congress must accord States the esteem due to 

them as joint participants in a federal system, one beginning with the 

premise of sovereignty in both the central Government and the separate 

States. In choosing to ordain and establish the Constitution, the people 

insisted upon a federal structure for the very purpose of rejecting the idea 

that the will of the people in all instances is expressed by the central power, 

the one most remote from their control.” This statement is at the core of 

federalism and embodies the true federal -state-local relationship that is at 

the heart of our system of government. 

NLC and the other members of the “Big 7” state and local government 

groups have been negotiating with the Administration on a new Executive 

Order on Federalism that will replace the Reagan Executive Order 126 12. 

We hope this new Executive Order will serve to enhance the legislation you 

are considering this morning and promote our common goal to work 

together as partners. NLC, however, believes that legislation is still needed 



regardless of the existence of an executive order, to ensure that our unique 

form of federalism remains strong and viable. The reason both a strong 

Executive Order on federalism and this legislation are needed is because an 

Executive Order is not law. It does not apply to the independent agencies 

and there is no provision for judicial accountability. In sum, it would not 

matter which Executive Order was in effect. An Executive Order simply 

does not carry the same weight as legislation. NLC appreciates the intent 

behind the Administration’s efforts and recognizes that the goals of this 

Executive Order are laudable ones. I ask you, what better first steps are 

there toward achieving a federal -state-local partnership than by addressing 

the issue of federalism on all fronts of national government. Through the 

Supreme Court’s reaffirmation of federalism in Alden v. Maine, through the 

Administration’s Executive Order, and now by this Congress through the 

passage of H.R. 2245. 

Let me now turn to H.R. 2245. This bill provides cities nationwide 

with a viable means for alleviating many of the problems associated with 

federal preemption of local laws. 

Mr. Chairman and members of the Committee, we at the local level want to 

help create a more dynamic federalism. We believe mutual accountability 

between and among the various levels of government is a good thing. We 



want to be your partners in making all of this happen. We want your support 

for H.R. 2245. 

H.R. 2245 represents one of the most important efforts to 

fundamentally rethink the nature and relationship of our federal system and 

to expand the partnership of elected governmental officials. H.R. 2245 

contains several good tools for creating this new idea of federalism and 

which are beneficial to cities. 

Section 4 of the bill defines a public official as including the national 

associations of the “Big 7” state and local government organizations. This 

inclusion is vital to providing cohesiveness to the consultation provision of 

the bill. It will make it easier to get state and local input from these national 

associations who can best represent the views of a cross section of their 

respective memberships. 

Section 7 of the bill requires notice to and consultation with state and 

local elected officials and their representative national organizations by 

agency heads prior to the consideration of any federal legislation that would 

interfere with, or intrude upon, historic and traditional state and local rights 

and responsibilities. 

This provision of the bill requires federal agencies to stop, look, listen 

and think before they leap into the arena of federal preemption. It further 



provides cities with a much-needed voice in the rulemaking process, for 

those rules that would have the most direct and potentially debilitating 

impact on our nation’s cities. Most importantly, it is an opportunity for local 

elected officials to work more closely, and earlier in the rulemaking process 

with federal agencies. This will maximize the chance to provide meaningful 

input and an invaluable exchange of ideas and perspectives. This 

requirement therefore is mutually beneficial to all levels of government and 

serves to reinforce the concept of partnership. 

This section of the bill would call for a federalism impact assessment 

which, in the opinion of local elected officials, make the federal agencies 

really think about what they are doing before they do it. This language in 

the bill will make the agencies “look outside the box” for help and 

information; thereby avoiding unsound rules. 

Similarly, Section 8 of the bill requires a federalism impact 

assessment describing the preemptive impact of the bill or conference report 

on state and local governments be submitted to any committee or conference 

committee. These two provisions taken together provide for a greater 

accountability of our federal government. They provide the opportunity for 

increased input from those most directly affected by a rule or statute, and 



they provide for the opportunity for a more meaningful and balanced 

federalism. 

Another very positive and important aspect of this bill is contained in 

Section 9, “ Rules of Construction.” This section will provide much-needed 

guidance at the federal level with respect to the age-old question of “does 

this federal statute or rule preempt my city’s ordinance?” It clarifies 

instances of federal preemption by requiring that the intent to -preempt be 

expressly stated in the statute or rule. This section should not be interpreted 

as a prohibition of preemption. To the contrary, this bill recognizes that at 

times, preemption is appropriate. What this section attempts to do, however, 

is minimize instances where the intent to preempt not clear - thus punting 

the ball to the expensive and adversarial legal system. It again makes the 

federal government accountable for what it does. 

This section also creates a presumption against preemption of state 

and local law and permits cities to govern. These rules of construction 

therefore are of vital importance to cities. 

Last, but certainly not least, Section 10 of the bill provides cities with 

an overall check on the federal government’s preemption activities by 

requiring the Office of Management and Budget Information (OMB) to 

submit to the Director of the Congressional Budget Office (CBO) 



information describing each provision of interim final rules and final rules 

issued during the preceding two calendar years that preempts State or local 

government authority. CBO must then submit to the Congress a report on 

the extent of the preemption. Again, this extra check will help all levels of 

government track federal activities dealing with preemption and provides 

information to local governments on this critical issue. 

Thank you Mr. Chairman and members of the Committee for your 

kind attention this morning. I would be happy to answer any questions. 
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